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There’s No Doubt, We’re in a Drought!

47th Annual New Mexico Water Conference
October 10-11, 2002

PROGRAM

Wednesday Afternoon, October 9, 2002

1:00 pm Tour of Carrizo Valley Ranch or
Alamogordo’s Treatment Plant and Storage Reservoirs

Thursday Morning, October 10, 2002

8:30 am Welcome
Karl Wood, WRRI Director
Leon Eggleston, Mayor, Ruidoso

9:00 Relationships Between the Pacific Decadal Oscillation and
New Mexico Precipitation
Charlie Liles, National Weather Service

9:40 Drought Impacts on Water Supplies and Delivery in New Mexico
Tom Turney, New Mexico State Engineer

10:15 BREAK

10:45 Meeting Compact Delivery Obligations During Times of Drought
Norman Gaume, Interstate Stream Commission

11:15 The Need for a U.S.-Mexico Border Environment and Human Health Initiative
Chip Groat, Director, U.S. Geological Survey

12:00 - 1:30 Lunch - Award Winning High School Student Essays

Thursday Afternoon, October 10, 2002

1:30 The Economic Impacts of Drought on Uses on  the Rio Grande
Frank Ward, Department of Agricultural Economics, NMSU

2:00 Desalination as a Supply for Drought Relief
Eddie Livingston, Livingston Associates, P.C.

2:30 Strategies for Produced Water Handling in New Mexico



Robert Lee, Petroleum Recovery Research Center, NM Tech

3:00 Current Technology Related to Drought and Irrigation
Phil King, Department of Civil and Geological Engineering, NMSU
Gary Esslinger, Elephant Butte Irrigation District

3:30 BREAK - Hosted by the U.S. Bureau of Reclamation - Centennial Celebration

4:00 Inside New Mexico (Moderated by Sherry Tippett, County of Grant Attorney)
How Does Water Law Affect Management of New Mexico’s Water
During Times of Drought?
David Benavides, Community and Indian Legal Services of Northern New

Mexico
Fred Hennighausen, Pecos Valley Artesian Conservancy District
Steven L. Hernandez, Hubert and Hernandez
Derrick Lente, Sandia Pueblo
DL Sanders, Office of the State Engineer

6:00 - 8:00 Dinner Barbeque and Flying J Ranch Western Stage Show
Ruidoso Convention Center

Friday Morning, October 11, 2002

8:15 am U.S. Bureau of Reclamation Drought Programs
Michael Gabaldon, U.S. Bureau of Reclamation

9:00 Water Banking: Panacea or Placebo?
Bob Grant, New Mexico Interstate Stream Commission
Sue Wilson Beffort. New Mexico Senator

9:30 How a Large Municipality Plans to Meet Its Future Water Supply Needs
Ed Archuleta, El Paso Water Utilities

10:00 BREAK

10:30 How a Small Town is Dealing with Drought Conditions
Len Stokes, Consultant for Village of Ruidoso

11:00 Water Requirements for Endangered Species in New Mexico
David Cowley, Department of Fishery and Wildlife Sciences, NMSU
Letty Belin, Belin and Sugarman
Joy E. Nicholopoulos, U.S. Fish and Wildlife Service

12:00 Closing Remarks: Karl Wood, WRRI Director
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Figure 2-2. Reservoir Storage by River Basin
6/30/02 Compared with Average June Storage

(with % values posted)
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Meeting Compact Delivery Obligations
During Times of Drought

THERE’S NO DOUBT, WE’RE IN A DROUGHT!
OCTOBER NEW MEXICO WATER RESOURCES RESEARCH INSTITUTE              2002

Norman Gaume has served five years as Director of
the New Mexico Interstate Stream Commission
(NMISC). By statute, the NMISC responsibilities
include investigation, conservation, protection, and
development of New Mexico’s water resources and
stream systems, administration of eight interstate
stream compacts, state participation in federal water
resources programs, and management of New
Mexico’s regional water planning program. Previ-
ously, Norman was Director of the Water Resources
Division, City of Albuquerque. Norman’s grandpar-
ents were ranchers and farmers in the Lower Rio
Grande area of New Mexico. He was raised in
Anthony and Deming, graduated from Hobbs High
School, earned B.S. and M.S. degrees in electrical and
civil engineering from NMSU, and has worked in
Austin, Texas, Albuquerque and Santa Fe. Norman is
a registered professional engineer and an avid
whitewater canoeist.

MEETING COMPACT DELIVERY OBLIGATIONS
DURING TIMES OF DROUGHT

Norman Gaume
Interstate Stream Commission

PO Box 25102
Santa Fe, NM 87504-5102

Editor’s Note: The author was unable to edit the following transcription of his remarks. Our apologies for any errors.

My topic today concerns meeting compact
obligations in times of drought. I would like to begin
by commenting on Charlie Liles’ concept that we may
need to change the definition of drought. We can get
by without an active administration of our water
resources priority administration when times are
really wet, as they generally have been for the last 20
or so years. However, that period broke in 1996, 2000
was bad, and 2002 was terrible. Under normal water
supply conditions, not dry conditions, we are going to
have significant challenges in administering New
Mexico’s waters.

My topic overlaps with the material presented
earlier by the state engineer. There will be some
duplication and I hope to complement some of the

things the state engineer said. I, too, want to point to
Costilla Creek as an example of how things can work
in New Mexico. A couple of concepts are basic and
applicable to most systems in New Mexico where
reservoirs exist: one of the duties of administration is
to separate the direct flow, that is, the flow that would
have come through the system before the reservoir was
constructed for which there is no storage value, from
the water that is coming out of the reservoir. Costilla
Creek is a good example of that. There are direct flow
users with seniority rights that go way back two
centuries. There also are storage water users who are
generally different and have different rights. The
water that is actually in the stream and that has to be
administered at the point of diversion is two different
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kinds of water. You must be able to separate the direct
flow water from the storage water. That, I think, has
been accomplished very successfully on Costilla
Creek, but the effort and costs were significant.

Steve Vandiver, the state engineer advisor from
the state of Colorado, is here today. I am the engineer
advisor for New Mexico. The states of Colorado and
New Mexico contribute hard cash of $98,000 a year to
administer the water for 8,500 acres of land, about $12
an acre for administration. Watermasters need to be on
duty seven days a week. It is not a 24-7 job, but it is
much more than an eight hour a day job. In fact, our
watermaster works very, very long days during irri-
gation season and we give him significant amounts of
compensatory time at night duty. He also has to work
at night during the off-season and one of the reasons is
to keep people from stealing water. It is amazing how
head-gates can creep open at night and it is the job of
the watermaster to keep that from happening.

Costilla Creek is particularly sensitive because we
have interstate delivery obligations. The Costilla
Creek system has four separate points from which
interstate deliveries must be made. In order to make
those deliveries, uses and depletions in New Mexico
(actually, uses in the case of Costilla Creek) must be
administered. That means limiting and cutting back
when water users want more water than they are
entitled to, particularly in a system that has not been as
tightly administered as it should have been histori-
cally. As I said, head-gates tend to open in the middle
of the night or sledge hammers can get applied to
stems. Security requires a very significant effort. But
what this illustrates, and the main introductory point I
want to make here, is that there are a number of
necessary ingredients for meeting interstate obliga-
tions in times of drought. These are ingredients to
distributing water: distribution of water to those who
have rights to it and curtailment of uses by those who
are out of priority or who are too junior for the amount
of supply at that particular time.

Distribution is one of the state engineer’s and the
Interstate Stream Commission’s objectives in our
strategic plan. In order to distribute water there are a
number of things that must be done. You must have a
quantification of the water rights. We very much
prefer that the quantification be done by a judge
through an adjudicatory process that is complete. In a
few places in New Mexico that is the case, but in
many, many places where water will have to be
administered in order to meet New Mexico’s

obligations, adjudications are not complete. In those
cases, it means that administration will have to be
based on the state engineer’s assessment of the permits
rather than the judge’s final determination of the water
right. Of course, when you consider Native American
water rights areas where permits are not allowed, that
creates another element of complexity. But the
number one ingredient is to quantify the water right.

The second ingredient is water measurement.
When we talk about water measurement, there are
actually two big jobs to do. We have to measure supply
as well as uses. The Interstate Stream Commission and
the state engineer cooperate in providing a lot of
money to the U.S. Geological Survey (USGS) to
operate the stream-gaging system in New Mexico. We
depend on stream-gaging measurements and investi-
gations of interconnected aquifers to obtain a
measurement of the supply. In terms of administration,
which must take place daily, we have serious
questions concerning stream-flow measurements and
about improving stream gaging so that we have
adequate results for administration of flows. We have
conducted some studies and the results will be
published soon in what we call the “framework state
water plan.” The USGS has participated in those
studies. Frankly, I think much more needs to be done
and I am concerned about whether or not the gaging
that is in place can actually get the job done. Gaging in
New Mexico has declined rather than increased as we
have added demands to the system from a whole
variety of sources including increased population and
the environmental demands now being forced on us
through litigation.

With those two basic ingredients–quantification
of rights and measurement of the supply and the uses–
we have the ability to administer water. However, we
need manpower to be able to provide  people in the
field and they need political support to get the job
done. Political will is a huge ingredient and I believe
you will hear a very interesting panel discussion later
in today’s program on that topic. Political will, I
believe, needs to be thought of in several different
categories. First, you must have funding for the
necessary manpower to do the water rights quanti-
fication, the water supply and water use measure-
ments, and for the manpower in the field to actually
administer the supply. That means, in some cases,
cutting people off. A side element of political will
concerns security; security for the people in the field
who are dealing with the very emotional and
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contentious issue of telling people they are out of
priority and they can not use water. We need
improvement in these areas and we are going to have to
bring the political will to bear on these issues.

Now I will discuss a number of other compacts to
which New Mexico is a party. I want to talk about
compact issues and meeting New Mexico’s obliga-
tions as well as the management actions being taken or
needing to be taken so that New Mexico is in
compliance.

On the La Plata River Compact, New Mexico is
the down-stream state. The issue there is that Colorado
is not delivering water to New Mexico in accordance
with the requirements of the compact. It has been a
contentious and controversial issue for a number of
years. We are not in agreement with the state of
Colorado. The management actions needing to be
taken by the state of New Mexico include doing what
is necessary to see that Colorado complies with its
delivery obligations to New Mexico on the La Plata.
That becomes particularly difficult for Colorado in
times of drought. The La Plata River, in the vernacular
that we use, develops a hole before the river gets to the
state line and it gets hard to push water through. We do
not believe Colorado is meeting the intent of the
compact or undertaking the actions required.

Herman Settemeyer is the engineer advisor for
Texas on the Canadian River Compact where there has
been interstate litigation. The issue there in drought
times is actually no different than the issue in wet
times. That compact does not provide for a delivery
obligation to Texas; rather it limits New Mexico’s
storage. Thus in times of drought, it is actually quite
simple, we can not store water that is not available and
thus it is not a drought issue for New Mexico.

Now I want to address the Colorado River
Compact and the Upper Colorado River Basin
Compact. As you may know, seven states are a party to
the Colorado River Compact and four states–Utah,
Wyoming, Colorado, and New Mexico–are parties to
the Upper Colorado River Basin Compact. The
obligation of the four upper basin states to deliver
water to the lower basin at Lee’s Ferry, just below
Lake Powell, is that the upper basin states must deliver
75 million acre-feet of water in a ten-year period. And
every year from Lake Powell, the Bureau of
Reclamation has released, not 10 percent of that ten-
year average, which would be 7.5 million acre-feet,
but 8.3 million acre-feet, which includes one-half of
the United State’s obligation to Mexico. Because of

the drought, storage in Lake Powell is diminishing. Let
me add another side of this issue. The upper basin
states have not fully developed their entitlements to
use water under those compacts. New Mexico is, I
believe, significantly farther ahead in developing its
approximately 11 percent share than the other states.
Any water that is apportioned to upper basin states that
is not used obviously ends up in Lake Powell. During
dry times, if Lake Powell’s storage drops to the point
where it can not supply the 7.5 million acre-feet per
year plus the United States’ actions to take 50 percent
of the United States’ obligations to Mexico, then
compact obligations for the upper basin states come
into play. Let me tell you what the current situation is:
the current useable storage in Lake Powell is low,
significantly lower as a result of the drought and
stands at 11 million acre-feet. In-flow this year minus
Lake Powell evaporation was less than one million
acre-feet, but 8.3 million acre-feet per year was
released by the United States. What that means is that
there is one year of firm supply left in Lake Powell. If
we were to have, God forbid, two more years like the
last year, the upper basin states would not make their
delivery obligations completely in the second year,
and that would require the four upper basin states to
reduce proportionately their depletions of water.
Again, New Mexico has an 11percent share of the
upper basin states. If that scenario were to occur, there
would be a disagreement that would probably move to
litigation regarding whether or not the upper basin
states are obligated to provide half of the United
States’ obligation to Mexico. New Mexico receives
1.5  million acre-feet per year and the situation can get,
as I am sure you know, very contentious.

Another issue on the San Juan River part of the
Colorado River system that the state engineer
mentioned is the demand by Reclamation of the state
of New Mexico for administration of the San Juan. I
have their letter before me and I’m just going to read
the next to the last sentence of that letter. The letter
talks about the need for administration to protect
releases for endangered species from diversions by
water users that do not have a right to the storage
water. They have direct flow rights and the state
engineer said that the current in-flows are about 50
cubic feet per second but we have water users that have
consistently taken many times that amount. This letter
says “in order for all on the system to make the best use
of their water now and in future years we formally
request that the state of New Mexico through the state
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engineer’s office do begin administration of
adjudicated water rights on the San Juan River.” And,
of course, the Indian rights are not adjudicated and that
leaves a big question.

The state engineer mentioned the situation in the
Navajo Reservoir and let me provide a little bit of
additional detail in that area. The current storage in
Navajo Reservoir is about one million acre feet out of
about a 1.7 million acre-foot reservoir. There’s
approximately 300,000 acre-feet of water available
before the level of the reservoir drops below the point
that the Navajo Indian Irrigation Project can receive its
supply. At the point that the Navajo Indian Irrigation
Project does not receive their supply. The legislation,
and it was one bill passed in 1962 that authorized the
San Juan Project and the Navajo Irrigation Project,
requires that shortages be shared. Well, things were
pretty bad for the San Juan/Chama Project this year.
The in-flows to Heron were 6,300 acre-feet, out flows
were 96,000 acre-feet. As a result of litigation brought
by environmental advocacy groups, Judge Parker has
said the United States has an obligation to use this
imported water coming from the Colorado River
Basin, where we have endangered fish problems, to
maintain river flows in the Rio Grande. What that will
do is hasten the time, I believe, of a really significant
crash on the system should this dry weather continue.

And it almost certainly will trigger arguments
about whether or not imported water taken from one
side of the continental divide where there’s an
endangered species, is appropriately used on the other.
It also imperils New Mexico’s ability to see that senior
water right users on the Rio Grande are not shorted in
priority administration. Let me explain that. The state
engineer declared the Rio Grande groundwater basins
in 1956. That means from that point forward, any
groundwater development has to replace its depletions
of Rio Grande flows in order to pump. Many of the
large pumpers, including the city of Albuquerque, rely
on San Juan/Chama water to replace the depletions of
water associated with the pumping. In the event that
the San Juan/Chama project ends up without a supply,
those demands associated with the historic groundwa-
ter pumping will continue to be exerted on the river,
but there will be no supply to release from upstream
reservoirs to run down the river to replace those
depletions. If that happens, that will short the senior
water rights holders in the Rio Grande basin, and will
make it difficult for New Mexico to comply with its
compact obligations.

As the state engineer mentioned, actions will be
taken. We will create a small advisory committee of
water users to help put plans in place and to get some
concurrence about the necessity for administration on
the San Juan this year. We will be moving forward
aggressively to implement metering. The Bureau of
Reclamation has offered their assistance in imple-
menting measurements of all of the uses on the San
Juan, and the agency will be undertaking a significant
effort to come to the bottom line of what the diversion
rights are. There is an old adjudication and a lot of
transactions that have occurred since that time, of
what the water right is for purposes of administration.
Again, direct flow diverters that don’t have a right to
waters in the reservoirs will have to be limited in
priority to the amount of natural flow on the river,
which basically would be the inflow of pre-native in-
flow above the Navajo reservoir.

I am now going to move to the Rio Grande. There
are three sets of entitlements and obligations that New
Mexico has on the Rio Grande under the Rio Grande
Compact. The first is above Otowi. New Mexico is
entitled to deplete as much water above Otowi,
drought or no drought, as it did at the time of the
compact. Irrigated agriculture, mostly by acequias in
northern New Mexico has diminished since the time of
the compact and I don’t believe that that is an issue.
There is an obligation to limit depletions and to make
deliveries in the Middle Rio Grande. The limitations
and depletions must occur between the Otowi gauge
and Elephant Butte Dam; that is a quantified
obligation specified by a compact schedule. Many of
you know that New Mexico, at low flows at Otowi (on
an annual flow basis), is entitled to deplete a maximum
of 43 percent of the water that flows past the Otowi
gauge. Once the annual flows at Otowi get up to about
1.1 million acre-feet, New Mexico’s marginal
entitlement to deplete water is zero. The maximum
depletions of Rio Grande flows is about 405,000 acre-
feet. Part of the issue here is control of natural
depletions of water. Extensive water budget investi-
gations completed by the State of New Mexico, both
historically and recently, indicate that only about one-
third of the depletions in the Middle Rio Grande are
caused by human uses of water. The other two-thirds
are associated with evaporation from the river and
from Elephant Butte Reservoir, which, of course, is
there to serve the users below Elephant Butte Dam in
New Mexico and Texas, and from the bosque. The
water supply investigation published by the Interstate
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Stream Commission and produced by Papadopulos
and Associates is available on our webpage, The study
indicates that depletions by the river itself in the
Middle Rio Grande and the bosque are equivalent to
the depletions of irrigated agriculture.

New Mexico’s historic strategies for compliance
with the Rio Grande Compact centered around control
of natural depletions, but that strategy has been turned
on its ear by the Endangered Species Act. The Bureau
of Reclamation, which channelized the Rio Grande
and has worked diligently on drainage and salvage
efforts in cooperation with the Interstate Stream
Commission, is not nearly as effective as it once was.
And it appears that New Mexico will have to deal with
the administration of the one-third of uses upon which
all New Mexicans who reside in the Middle Valley
depend.

Let me get a little more specific now about the
forecast for our state. As of the end of last year’s
accounting, New Mexico has an accumulated credit in
Elephant Butte Reservoir of a little over 155,000 acre-
feet. The maximum debit that can be charged against
New Mexico in any year is 150,000 acre-feet, partially
because water that is put into storage above Otowi is
accounted for in the year that it is put into storage, as
occurred  in 2001. That storage was empty from El
Vado this year; there has been extra water in the
system for which the accounting hits occurred the year
before. New Mexico anticipates increasing its credit,
possibly very significantly, and that creates some
other issues downstream.

Let me elaborate about some of those issues.
Elephant Butte storage is quite low. I believe that the
vast majority of water that is left in Elephant Butte
Reservoir today is credit water belonging to New
Mexico and Colorado. The compact provides that
New Mexico can relinquish credits and store an
equivalent amount of water upstream. This is certainly
an issue that will be discussed heavily in the winter
months as we prepare for the upcoming season.

On the lower Rio Grande portion of the compact,
we believe the compact apportions the water that is
available in Elephant Butte and Caballo, the usable
supply, to users in New Mexico and Texas on the basis
of the Project supply that includes return flows and
ultimately on the proportion of irrigated acreage. I am
sure you are aware that Texas has threatened
litigation. They actually have an appropriation of $6.2
million to sue New Mexico. New Mexico also has a
large appropriation. Texas’ public position is that they

are due 43 percent of the water straight from the
reservoir rather than the water that arrives at the state
line being part of the supply and sufficient reservoir
water added together to make up their 43% share. We
are in settlement negotiations with the Elephant Butte
Irrigation District about how to manage operations
next year and we are in discussions with the State of
Texas regarding these issues.

I want to briefly address the situation concerning
prior and paramount water storage above Otowi for
Native American rights. The United States has
historically, despite the objections of the Rio Grande
Compact Commission, stored water for the tribes.
This year the engineer advisors of Colorado, New
Mexico and Texas have met with the Bureau of
Reclamation and we anticipate additional meetings
regarding this storage. One of the issues for New
Mexico, and one of the actions that we will have to
take is to see that water stored for the tribes is not used
by the acequias and other users on the Rio Chama who
only have direct flow rights and some available
amount of water in storage in Elephant Butte that is
San Juan/Chama water that they can use to supplement
their direct flow.

Finally, I want to address the Pecos River
Compact and I think I will jump right to the bottom
line. New Mexico currently is teetering on the edge of
under-delivery to Texas. Our cumulative compact
delivery credit is 9,900 acre-feet. Our calculations
indicate that we will have to deliver somewhere
between an additional 3,000 and 19, 000 acre-feet of
water across the state line this year in order to avoid a
debit. We are taking steps to deliver, although we will
not be able to reach that upper limit additional water as
we did last year by the end of the year.

The Interstate Stream Commission will be
meeting in Carlsbad on October 23, and I have
requested that the commission take action on two sets
of regulations that have been developed. One set of
regulations is for priority administration and those, I
believe, the Interstate Stream Commission would
recommend to the State Engineer for adoption. The
same situation exists with water banking regulations.
You are all aware that there is a consensus solution,
that I believe is a permanent solution, to the Pecos
River Compact problems that New Mexico has. It
involves retirement of a significant amount of
farmland, if Pecos Valley Artesian Conservancy
District and Carlsbad Irrigation District can settle their
long-standing differences over their respective rights.
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We are in settlement negotiations with them and I am
optimistic that those negotiations will be successful. If
those negotiations are successful and if the money is
received to purchase or retire all this land, then the
priority administration regulations will have an
effective date that will be very recent, perhaps 1988. In
other words, the regulations will be in place, and we
are prepared with quantification of water rights
through the review of files to administer. In the event
the consensus solution is not put in place, then the
priority date would be much earlier–much, much
earlier–and likely before the effective date of the
compact.

Last year we requested special appropriations
from the legislature to provide manpower to
administer water right on the Pecos River and the
legislature provided that appropriation. We are  now
hiring staff and are prepared to proceed, if that is
required.

Thank you.
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Rio Grande Headwaters 660
Conejos River (3 gages) 346 339 Colorado Ag 
Northern NM Mts 139
Rio Chama 346
Jemez River 45
Albuquerque M&I 60 60 Evaporation
Rio Puerco 32 100 Central NM Ag (MRG)
Rio Salado 41 135 Riparian Vegetation
Ungaged tributary inflow 180 Elephant Butte Evap

495 Southern NM Ag (EBID)
140 El Paso M&I
236 Texas Ag 

60 Mexico 

Supply Demand (Depletion)
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Damages: By State, Location, User ($1000s/yr)
Institution: Law of the River 

State NM TX 

User MRGCD
Ag

Alb
M&I

EBID
Ag

EP
M&I

EP
Ag

18,900 0 32,000 44,000 13,000

$/AF lost 127
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Damages Saved:By State, Location, User 
($1000s for yrs 2000-05)

Institution: - 5 KAF evap/yr, Cochiti Reservoir 

State NM TX 

User MRGCD
Ag

Alb
M&I

EBID
Ag

EP
M&I

EP
Ag

1,709 0 0 0 0

$ / AF $59
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Damages Saved: By State, Location, User 
($1000s for yrs 2000-05)

Institution: +20 KAF/yr at San Marcial (salt cedar) 

State NM TX 

User MRGCD
Ag

Alb
M&I

EBID
Ag

EP
M&I

EP
Ag

7,000 0 0 0 0

$ / AF $58
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Damages Saved: By State, Location, User 
($1000s for yrs 2000-05)

Institution: +20 KAF/yr at San Acacia gage (salt cedar) 

State NM TX 

User MRGCD
Ag

Alb
M&I

EBID
Ag

EP
M&I

EP
Ag

6,400 0 0 0 0

$ / AF $52

Damages Saved:By State, Location, User 
($1000s for yrs 2000-05)

Institution: - 5 KAF evap/yr, Chama Reservoirs 

State NM TX 

User MRGCD
Ag

Alb
M&I

EBID
Ag

EP
M&I

EP
Ag

301 0 382 0 329

$ / AF $33

Damages Saved: By State, Location, User 
($1000s for yrs 2000-05)

Institution: - 25 KAF evap/yr, 
Elephant Butte Reservoir 

State NM TX 

User MRGCD
Ag

Alb
M&I

EBID
Ag

EP
M&I

EP
Ag

9,000 0 0 0 0

$ / AF $60
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THERE’S NO DOUBT, WE’RE IN A DROUGHT!
OCTOBER NEW MEXICO WATER RESOURCES RESEARCH INSTITUTE              2002

Gary L. Esslinger is the Treasurer-Manager of the
Elephant Butte Irrigation District. Gary is a third
generation member of a pioneer farming family living
in the Mesilla Valley. He has kept his roots in farming
as well as other agricultural based industry. After
receiving a bachelor’s degree in business administra-
tion from Northern Arizona University in 1973, he
worked six years in Los Angeles for a large west coast
flour milling corporation as office manager. After
becoming tired of the city life, Gary returned to the
Mesilla Valley and began working for EBID in 1978
where he has been for the past 24 years. Gary began
his District career as Purchasing Agent and has held
other organizational positions such as Maintenance
Chief and Assistant Manager. Gary is, and has been
for the past 15 years, the District’s Manager and has
been the District’s Records Manager for the past 2
years. Gary lives in La Mesa on the family farm with
his wife, Tina, and three daughters.

J. Phillip King, P.E., is an Associate Professor and
Associate Department Head in the Civil and
Geological Engineering Department at New Mexico
State University. He specializes in water resources
engineering, and his research has included hydrology
and water quality studies of the Rio Grande. Phil has
worked with Elephant Butte Irrigation District since
1991 in the development of flow monitoring systems
and organizational infrastructure to allow the District
to monitor and control its water supply more
effectively, and he provides technical support for
mediation on area water issues. His B.S. in civil
engineering is from Berkeley, and his  Ph.D. and
master’s degrees are in agricultural engineering from
Colorado State. Phil served as a Peace Corps
volunteer in Malawi.
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Gary Esslinger and Phil King

CURRENT TECHNOLOGY RELATED TO DROUGHT AND IRRIGATION

Gary Esslinger, Treasurer-Manager, Elephant Butte Irrigation District
530 S. Melendres, Las Cruces, NM 88005

Phil King, Associate Professor and Associate Department Head
Department of Civil and Geological Engineering, NMSU, Las Cruces, NM 88003

ABSTRACT

The Rio Grande Project in Southern New Mexico
and West Texas, for the first time in nearly a quarter of
a century, is facing a water supply reduced by drought.
As the inflow to Elephant Butte Reservoir fails to meet
even pessimistic forecasts, Elephant Butte Irrigation
District (EBID) is implementing its drought response
with the objective of minimizing adverse effects of
drought on farmers and the District’s hydrologic
health.

While the District has been blessed with a
plentiful supply of water in recent years, EBID’s
farmers and the employees remember the severe
drought period of 1951-1978, when allocations to
farms dropped below one acre-foot per acre a number
of times. Even with the severely curtailed allocation,
EBID managed to maintain its cropped area and yield
by conjunctively managing the available surface water
and groundwater. The District also made very
effective use of local storm flows during the drought.

EBID farmers will likely respond to a short water
supply by extensive pumping of groundwater.
However, with the City of El Paso relying on surface
water for over half of its municipal and industrial
(M&I) supply, and U.S. treaty obligations to Mexico,
there is much more pressure for accountability on the
part of irrigators now than during previous droughts,
and the District is developing a System Control and
Data Acquisition (SCADA) system to facilitate
conjunctive use of surface and groundwater.

One important aspect of the District’s drought
response is its coordination with downstream users to
maximize the utility of releases from Project storage.
El Paso County Water Improvement District No. 1
(EPCWID) and the Republic of Mexico both take
water from the Rio Grande downstream of EBID, and
it is in the interest of all three parties to plan releases to
allow one user’s water to “ride” on the water of other
users. Prompt reaction to capture and use storm runoff
will also make more water available to all users.

The District is developing individual turnout

measurements for surface water deliveries to farms.
Based on the hydraulic control of the existing turnout
gate, the District Engineer has developed a rating
equation for Armco gates that uses the differential
head across the turnout and the gate opening area.
Electronic sensors for these state variables transmit
data through a radio telemetry system to EBID
headquarters, where they are stored in a database and
are accessible through the web.

A low-cost instrument for measuring groundwater
withdrawals, dubbed the Mag Tube, is under
development by EBID. The instrument is a type of
Pitot tube monitored with pressure transducers. The
calibration of the instrument is under way, and it
promises to be affordable and sufficiently accurate,
and will produce real-time data that can be integrated
with EBID’s existing flow and water quality
databases.
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How Does Water Law Affect Management of
New Mexico’s Water During Times of Drought?
THERE’S NO DOUBT, WE’RE IN A DROUGHT!

OCTOBER NEW MEXICO WATER RESOURCES RESEARCH INSTITUTE              2002

PANEL DISCUSSION
HOW DOES WATER LAW AFFECT MANAGEMENT OF

NEW MEXICO’S WATER DURING TIMES OF DROUGHT?

From left: Derrick Lente, David Benavides, Fred Hennighausen.

From left: DL Sanders, Steven L. Hernandez, Sherry Tippett (moderator).

David Benavides is director of the water rights project
for Community and Indian Legal Services of Northern
New Mexico, a position he has held for ten years. Prior
to attending law school, he worked in a number of
positions in public interest organizations, including
the Southwest Research and Information Center, the
Montana Public Interest Research Group, and four
years as the Director of the New Mexico Public Interest
Research Group. David received both his B.S. and J.D.
from the University of New Mexico in Albuquerque,
and upon graduating from law school in 1990, was
awarded a Skadden, Arps Public Interest Law
Fellowship to begin his work on land and water rights
in northern New Mexico. His work involves
representing low-income persons and communities in

gaining legal recognition for their water rights and
their historic water-use customs. Working primarily
with acequias, David also advocates for the rights of
acequias in various judicial and administrative pro-
ceedings, and to have a greater voice in local water
planning and water management decisions. He lives
in Santa Fe, New Mexico.

Fred H. Hennighausen received B.S. degrees in
general engineering and mechanical engineering from
Duke University in Durham, North Carolina. He
graduated from the University of Tulsa College of Law
in 1983, and was admitted to the practice of law in
New Mexico in September 1983. From 1948 to 1980,
Fred was an engineer with the New Mexico Office of
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the State Engineer, including 24 years as District
Supervisor, with responsibility for water resource
investigations and water right administration in
southeastern New Mexico. Fred currently is a partner
in Hennighausen and Olsen, attorneys for the Pecos
Valley Artesian Conservancy District. He is a certified
legal specialist in water law and a registered
professional engineer.

Steven L. Hernandez, Esq. earned a B.S. in business
administration in 1974 and his law degree in 1977
from the University of Arizona. In 1979, he was a water
attorney for the City of Tucson dealing with Central
Arizona Project issues and the implementation of the
new Arizona Groundwater Act. From 1980-1981
Steven served in the Solicitor’s Office, Department of
Interior in Washington, D.C. dealing with water issues.
In 1982, he moved to Las Cruces, NM to represent
Elephant Butte Irrigation District in the El Paso
groundwater export litigation. He is the senior board
member of the New Mexico State Bar Section of
Natural Resources, Energy and Environmental Law
and the attorney for the New Mexico Section of the
National Water Resource Association. He also serves
as the legal representative on the governor’s Blue
Ribbon Water Task Force. He has testified before the
New Mexico and Arizona legislatures on water issues.
Steven has lectured and written on topics including
the Endangered Species Act, Federal Facility Trans-
fers, Water Right Ownership in Reclamation Projects,
Subsection I Revenues from Reclamation Projects and
State Stream Adjudications.

Derrick Lente is a Native American from the Pueblos
of Sandia and Isleta, located in central New Mexico.
He works for the Pueblo of Sandia as their water
resources manager, and serves in another capacity as
the Chairman of the Six Middle Rio Grande Pueblos
Water Coalition, (Coalition). The Coalition  comprises
six Pueblos including Pueblo de Cochiti, Pueblo of
Santo Domingo, Pueblo of San Felipe, Pueblo of Santa
Ana, Pueblo of Sandia, and the Pueblo of Isleta.  Mr.
Lente is a huge advocate of Indian water rights, and
has given many talks regarding Pueblo water rights.
Mr. Lente truly believes that education is the key to
understanding and respecting the premise of Pueblo
Indian water rights.

DL Sanders is General Counsel to the New Mexico
State Engineer and Director of the Litigation and
Adjudication Program as well being commissioned as
a Special Assistant Attorney General.  He manages
all New Mexico water rights adjudications and
provides legal counsel to the state engineer on water
rights matters. DL is a product of the New Mexico
public education system, including the UNM School
of Law. As always, after 12 years, he still only knows
three things about adjudications, they: 1) last a long
time, 2) cost lots of money, and 3) create few
friendships. New to his understanding are the added
complexities that a drought can create in keeping
anyone satisfied.

Sherry Tippett holds a B.S. from George Washington
University and a J.D. from the  University of South
Dakota. She served as Special Assistant Attorney
General for the New Mexico Office of the State
Engineer for seven years, working primarily on water
adjudications in Northern New Mexico. She was also
the City of Sante Fe’s Water Attorney for seven years
(A VERY LONG TIME TO SURVIVE THE SANTA FE
POLITICAL SCENE), where she was originally hired
to work on the purchase of the water company from
PNM. For the past two years she has served as County
Attorney for the County of Grant where she has been
very active in the southwestern regional water plan.

Editor’s Note: The following abstracts were prepared
by panelists prior to the conference. A videotape of
the discussion is available from the WRRI.
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How Does Water Law Affect Management of New Mexico’s Water During Times of Drought?

David Benavides
2068 Paseo Primero
Santa Fe, NM 87501

Many entities have long-established internal
systems for dealing with drought conditions that
should continue to be affirmed by state officials and
state law.  In the absence of such established systems,
the most obvious feature of New Mexico water law in
drought management is priority administration. How-
ever, the state’s reluctance to implement that process,
forcing senior water right holders into costlier forums,
poses problems of equity and justice in a state like
New Mexico where many senior water right holders
are poor. Some observers see promise in utilizing
various statutory forms of water right transfer, but

those mechanisms may also disproportionately impact
poor communities to the extent individuals are
permitted, over the objection of the local community,
to sever water rights needed for the local area’s long-
term resource base. Some combination of more
aggressive state involvement in priority enforcement
and assertion of district regulatory authority over
transfers would probably create a favorable climate
for inter-community partnering in water transactions.
This would most likely simultaneously address the
issues of water supply, protection for rural communi-
ties, access to justice, poverty, and underdevelopment.

Drought and New Mexico Water Law

Fred H. Hennighausen
Pecos Valley Artesian Conservancy District

Hennighausen & Olsen
604 N. Richardson

PO Box 14415
Roswell, NM 88202-1415

New Mexico water law can be effective in
management of its water in several ways. Three
significant ways are as follows:

1.  Enforcement of existing water law - water laws
need to be enforced to prevent illegal diversions, use
of water, and waste of water.

2.  Conservation - existing laws can be utilized to
enforce conservation measures to prevent misuse,
conserve and reuse existing supplies, and increase

efficiency; included in such procedures should be
metering of all water use and maintaining favorable
conditions for water flow in the national forests.

3.  Priority administration - while the concept is set
out in the New Mexico Constitution and Statutes,
application of the policy, particularly in groundwater
and interrelated stream systems, can be difficult, if not
impossible, to implement to achieve the desired result.
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THE PECOS RIVER EXPERIENCE

Steven L. Hernandez, Esq.
Hubert & Hernandez

P.O. Drawer 2857
Las Cruces, NM 88004

I. Implementation of House Bills 417 and 225
and its effect on the Pecos River
adjudication of CID Senior Water Rights
and the Pecos River Compact.

A. Purpose of the legislation.
1. Achieve compliance with the Pecos River

Compact.
2. Establish a base flow of the Pecos River of

50 cfs at the Artesia Bridge.
3. Provide a reliable annual irrigation supply

of 90,000 acre-feet of water for delivery to
Carlsbad Irrigation District.

4. Provide adequate water to fulfill delivery
requirements to the Texas state line
pursuant to the Pecos River Compact.

B. Stay of the Proceedings of the Carlsbad
Section of the Pecos River Stream Adjudica-
tion.
1. Six-month stay in the ongoing litigation of

Carlsbad Irrigation District Project Offer
granted until mid January 2003.

2. Four major parties are conducting
settlement negotiations regarding the pri-
orities of the Carlsbad Project Offer.

3. Junior users are litigating priority dates
and quantities of the Carlsbad Project.

C. Water Banking Regulations.
1. Water Banking is really targeted at giving

junior users a way to acquire senior water
rights that will allow them to continue to
pump water even though they may be shut
down by a priority call.

2. ISC developing regulations on water
banking in the Pecos Stream system.

D. OSE is drafting regulations on how the state
will manage a priority call.

II. Carlsbad Irrigation District leasing pro-
gram with the Interstate Stream Commis-
sion.

A. Purpose of the lease program was to ensure
Pecos Compact River deliveries were made to
Texas.

B. If there is a short fall, then the state is
instructed to comply with prior appropriation
to make the necessary water deliveries to
Texas.

III. Other Upstream Issues affecting Senior
rights.

A. Dispute between the Fort Sumner Irrigation
District and Carlsbad Irrigation District over
stored water.

B. Release of stored water by the United States as
by-pass flow.

C. Filing of suit by Forest Guardians regarding
“discretion” of the United States in managing
Carlsbad Project water in reservoirs for the
Pecos Bluntnose Shiner.
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Why New Mexico Fails to Administer
Water Rights in Times of Drought

Sherry J. Tippett, Esq.
Grant County
PO Box 4097

Silver City, NM 88062-4097

Parker’s ruling [in the Silvery Minnow case] could
force New Mexico to face the realities of
administrating a limited water supply in an arid state.
Em Hall, Albuquerque Journal (Sept. 20, 2002)

The Problem

As evidenced by the handling of shortages in the
Pecos River and the Rio Grande, apparently New
Mexico water law is not an effective tool in
administrating water rights during a drought.  New
Mexico water law is founded upon the prior
appropriation doctrine: “first in use, first in right.”
However, if there is no administration or enforcement
of priorities, the water code merely masks an
underlying chaos.

One must ask whether it is beneficial to continue
the enormous expense of adjudicating water rights in
New Mexico if the political, appointed officials, or the
courts do not have the desire or backbone to ensure the
allocation of water to the rightful owners during times
of shortage. At a time when New Mexico is at the
bottom of the barrel in every category, from child
health to per capita income, we should consider
whether the millions of dollars spent annually by the
New Mexico Legislature in adjudicating water rights
is a waste of money.

Below are several examples of how New Mexico
has failed in the administration of water and the
protection of senior priority water rights.

Pecos River. The Carlsbad Irrigation District made a
priority call against upstream junior water rights in
1972. The State Engineer determined that the effective
administration of a priority call would require the
adjudication of all water rights in the stream system.
Surface water rights in the mainstream of the river had
been adjudicated by a federal court decree in 1933.
The ground-water rights in the Roswell Basin had
been adjudicated in a state court decree in 1966. The
State Engineer determined, however, that the priority

call would require the adjudication of all water rights
in a single suit. Thirty years later that suit is still
pending. In the meantime, the state has been
purchasing the water rights from junior Pecos River
surface water pumpers upstream from the Carlsbad
District to ensure Pecos River Compact compliance.

Rio Grande. The silvery minnow litigation clearly
demonstrates the underlying chaos in New Mexico’s
water rights administration. The demands for water
within the Middle Rio Grande Valley are great – not
just that for the minnow, but also for future Pueblo,
and municipal uses. This is the most critical area in the
state requiring the administration of water rights. The
Middle Rio Grande Water Budget estimates an
existing deficit of 65,000 acre-feet/year. And yet there
has been no effort to try to administer or apportion
water in the middle valley.

Efforts to adjudicate water rights in the Upper Rio
Grande have also failed to produce enforceable
decrees. In the Taos Valley adjudication suit, the
rights of two community acequias in Arroyo Hondo
appear to be the oldest rights, but they are at the bottom
of the stream system. They have not been able to
obtain water even in the past year of severe drought
and even though some of the upstream rights have very
junior priorities. Their claims have been pending for
over twenty years without relief from the judicial
system.

Mimbres River. A final decree adjudicating water
rights has been entered in the Mimbres Valley
adjudication suit. It is the only state court adjudication
in which a final decree has been entered in the past
thirty years. The court has appointed a watermaster to
enforce and administer the decree. On several
occasions in the past few years, a community acequia
with the oldest priority water right has requested the
curtailment of upstream junior rights. It appears that
prior rights cannot be enforced because few irrigation
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ditches have headgates and no ditches have measuring
devices. Isn’t the state’s responsibility to ensure that
priorities can be enforced in adjudicated stream
systems?

Possible Solutions

If water right adjudication suits are not providing a
means for the priority administration of water rights,
what other methods might work?
• Can the permitting system be used to administer

priorities?
• Can the Water District Act in Article 3 of the water

code be used?
• Can State Engineer administration of water

banking by districts and acequias protect prior
rights in conjunction with strict limits on new
domestic well rights?
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Michael R. Gabaldon currently is the Director of
Policy, Management, and Technical Services for the
Bureau of Reclamation and is responsible for the
management of Reclamation-wide programs. Under his
auspices are the Office of Policy; the Technical Service
Center; the Management Services Office; the Research
and Natural Resources Office; the Human Resources
Office; and the International Affairs Group. He is also
responsible for the management of Reclamation’s
Alternate Dispute Resolution Program. Mike has a long
and distinguished career with Reclamation. In 2001,
he was appointed Deputy Director of Operations with
the responsibility of program coordination among
regional and area offices in the 17 Western States. In
1998, Mike was selected as the Area Manager for the
Albuquerque Area Office where he led the effort to
establish the Middle Rio Grande Endangered Species
Act Working Group. Prior to 1998, he served as Liaison
Officer of the Pacific Northwest Regional Office. While
working at the Bend Construction Office as the
Supervisory Civil Engineer in 1991, Mike was promoted to Chief, Office of Engineering Division. In 1989, he
performed design and contract administration work on the Animas-La Plata Project while working in the
Durango Projects Office. A native of Belen, New Mexico, Mike received a B.S. from UNM and is a registered
Professional Engineer. He also earned a 2-year degree in water technology from NMSU. Mike resides in Arlington,
Virginia with his wife, Bonnie.

U.S. BUREAU OF RECLAMATION DROUGHT PROGRAMS

Michael R. Gabaldon, Director
Policy, Management and Technical Services

U.S. Bureau of Reclamation
1849 C St. NW

Room 7644
Washington DC 20240

2002 Drought
• Drought Monitor - map
• Extreme to Exceptional Drought Conditions in

much of the West

Reclamation Drought Assistance
• Reclamation States Emergency Drought Relief

Act of 1991 (P.L. 102-250, amended by 106-
566)

• Title I Authorities
o Technical and financial assistance to

Federal, State, and tribal entities with 17
Reclamation States and Hawaii

o Construction of temporary facilities
o Construction of wells
o Purchase (lease) water
o Participate in water banking (Columbia

River, Pecos River, Klamath)
o Loans to water users
o Operational changes (Reclamation wide)
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o Water for instream flows (Idaho, New
Mexico, Oregon)

• Other Reclamation Drought Assistance
o Forbearance agreements
o Water Conservation Activities (lining

canals, education and training, demonstra-
tion projects)

• Title II - Drought Contingency Planning Assis-
tance

o Technical assistance to 50 states and U.S.
territories

o Financial assistance to Reclamation States
and Hawaii

o Precipitation management Technology
Transfer Program (50/50 cost share)
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P.R. (Bob) Grant, Jr. is a consulting geologist with an office in Albuquerque
specializing in the evaluation of New Mexico’s water and energy resources.
He has addressed these subjects for numerous clients, in professional
publications, and in many appearances before professional organizations,
state legislative bodies, civic groups, legal hearings, White House Forums,
and U.S. Senate Committees. A graduate of the University of New Mexico,
he has served in the New Mexico Legislature, was Chair of the state’s Energy
Research and Development Committee in the early 1980s, and was a member
of the New Mexico State Investment Council in the early 1990s. He is a
Fellow of the Geological Society of America, a member of the American
Association of Petroleum Geologists, state and local geological societies,
and serves on a number of boards and commissions. His biographical sketch
has appeared in Who’s Who in the West, Who’s Who in Frontiers of Science
and Technology, Who’s Who in Finance and Industry, Who’s Who in Science
and Engineering, and Who’s Who in the World. In 1999 Bob was appointed to a six-year term on the New
Mexico Interstate Stream Commission.

Sue Wilson Beffort is serving her second term in the New Mexico Legislature.
She currently is a member of the Senate Finance Committee as well as the
interim Legislative Finance, Water and Natural Resources, and Tax and
Revenue Stabilization committees. Sue is most noted for her initiatives in
the areas of tax and water reform. In the 2002 legislative session, she was
the Senate sponsor (Representative Pauline Gubbels was the House sponsor)
of water banking legislation, which is limited to the Lower Pecos River
only. However, this may serve as an exciting model for statewide adaptation.
She  has been a proponent of attaching tax credits to upgrading irrigation
technology to encourage best practice techniques, such as drip farming, to
conserve water and expand the reach of agricultural production. As a major
proponent of watershed management and riparian restoration, she is
demonstrating that forest thinning is not only an important tool to protect
against catastrophic forest fires, but also a valuable technique to retain additional water in our state. Sue was
a small business owner for 25 years and still maintains her Outplacement Division for the service of downsizing
companies and assisting dislocated workers.

WATER BANKING: PANACEA OR PLACEBO?

P. R. (Bob) Grant, Jr.
Grant Enterprises, Inc.

9720-D Candelaria Road NE
Albuquerque, NM 87112

Sue Wilson Beffort
1516 Gray Rock Place NE

Albuquerque, NM 87112-6639
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In speaking of the futility of certain actions,
Winston Churchill once said:  “It’s like a man standing
in a bucket and trying to lift himself up by the handle.”
That’s somewhat the position we find ourselves in
today with regard to our water dilemmas. We’re stand-
ing in that bucket, grasping its handle and pulling. But
there’s little hope of lifting ourselves up and resolving
our water problems without stepping outside of that
confining bucket. Trying to balance all the assaults on
our state’s water against a prosperous future that must
include enough of this precious resource for all of us
may be futile as well as very expensive if we don’t take
a serious look at changing some of the ways we do our
water business.

Who would have given serious consideration a
few years ago that rough fish and minnows, many of
which state and federal agencies spent a great deal of
time, money and effort to eradicate, would now
control New Mexico’s economic fate?

Who would have thought that meeting river
compact requirements that were agreed to many
decades ago, when New Mexico’s financial destiny
relied almost wholly on farming and ranching, would
seriously impact our ability to grow in the
sophisticated technology based economy of today?

Couple these with an all-encompassing, devastat-
ing and potentially extended drought, the desire of
others outside our borders to stick their straw in our
glass, and looming calls on our rivers, and there’s little
doubt that there’s trouble–not only in river cities, but
throughout the state.

Nostalgia is a wistful longing for the past, which is
something we sometimes wish for. We often think of
earlier times being easier, simpler and less compli-
cated. But would any of us admit that we’d really love
to turn back the clock and do things now the way we
did things a hundred years ago? I doubt it.

And yet, that’s almost precisely how we currently
manage our water. Virtually all of New Mexico’s
water laws were promulgated in territorial days and
ratified for the most part in the state’s constitution in
1912. Water laws have changed little since then, but
society certainly has. The 1920 census, the first after
statehood, had 327,301 persons living here. We’re
approaching 2,000,000 now. Bernalillo county’s
23,606 people then made it the state’s largest, but by
less than 700 more than San Miguel county. The state
was a rural community then, folks, and most of the
ways we do our water business haven’t changed since
then.

Don’t misunderstand. No responsible person, and
certainly not me, is suggesting wholesale dramatic
changes in our water laws, especially as they pertain to
the private property elements of a water right. But, I
can’t overemphasize that to meet future needs of our
citizens and sustaining or improving the economic
vitality of the state, providing new uses from New
Mexico’s fully appropriated water supplies will
require transfer of water from existing uses.

And that primarily means agriculture. Secondarily
it includes new and effective controls on and manage-
ment of reservoir evaporation, phreatophytes and
watersheds.

Our most recent and reliable data on water
consumption in New Mexico says that in 1995 we
depleted, consumed and removed from the hydrologic
system some 2,762,000 acre-feet of water, about
equally divided between surface and groundwater. If
you live in the High Plains of eastern New Mexico,
your source of water is virtually 100 percent from the
underground Ogallala aquifer. On the other hand, if
you live in the San Juan Basin, your water supply is
almost entirely from surface streams. The rest of New
Mexico uses more equal proportions of surface and
groundwater.

Of this more or less considerable volume of water,
irrigated agriculture’s share is 68 percent or 1,880,000
acre-feet. Next on the scale of major consumers of
New Mexico water is reservoir evaporation,
accounting for the loss of 521,500 acre-feet annually,
or 19 percent of the total, almost half of which is from
Elephant Butte lake. Municipal, urban and public
water supplies use a little more than 7 percent of our
water, or about 198,400 acre-feet. The remaining 6
percent, in order of declining consumption, is divided
among commercial uses, power plants, mining, live-
stock, domestic wells and industrial applications.

This is a preamble to the subject of this presen-
tation, water banking, and why this subject should be
given serious consideration as a mitigating factor in
the dynamics of New Mexico water management.

Generally, the concept of water banking is
analogous to financial banks. Those with water that is
surplus to their needs deposit it in an approved bank
where it is lent to others for a fee which is returned to
the depositor after administrative costs are recovered.
Although many western states, including New
Mexico, have statutory provisions to lease, sell and
transfer water, the process is usually lengthy,
complicated, expensive and the results are uncertain.
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With the availability of water and access to it
becoming the most critical element in New Mexico’s
economic future, a more sophisticated and speedy
process to “move” water from where it is to where it’s
needed is imperative.

Achieving a sustainable supply of water that
meets the current and future needs of all our citizens
relies on making the best use of all the water that is
available to us. It will require the development and
application of innovative technologies for water
storage and conservation, managing use and demand,
and increased reliance on water marketing. All within
the framework of the least disruption to existing
institutional water-related privileges and rights.
Legally constituted water banks administered under
rules and regulations promulgated by the State
Engineer would:
• Provide a legal mechanism for conserving and

salvaging water that is otherwise surplus to
customary agricultural and other beneficial uses,
creating “new water” for other uses while
preserving the ownership of the water right.

• Make “new water” available for reallocation and
application to expanded conventional needs as
well as to higher, better, more economical and
financially rewarding uses through facilitated
voluntary transactions and sharing profits from
these arrangements with the water rights owner/
depositor.

• Provide incentives to conserve water as well as
economic benefits and reassurance to those
holding valid water rights and permits that their
conserved water will not be forfeited for non use.

• Ensure that banked water is “wet water” and that
non-impairment of the water rights of others is a
prerequisite to depositing and withdrawing
banked water.

• Avoid expensive, drawn-out, confrontational and
contentious processes that would accompany
efforts to dramatically change existing water laws
and rights.
Water for a bank is derived from conserving it or

giving up its use. Deposits could include adjudicated
or licensed water rights, irrigation project water, water
conserved through improvements in irrigation prac-
tices, water temporarily out of use because of system
upgrades or lack of demand, water salvaged from
evaporation and, perhaps, portions of Indian water
rights. The bank not only provides a safe harbor for
deposited water, protecting it from forfeiture for non-

use, it also provides users and lenders with a
convenient central clearing house for information on
water availabilities, costs, origin, destination, and
bookkeeping.

Many would say that New Mexico already has
effective water markets. Certainly, the buying, selling,
leasing and transferring of water rights has been an
ongoing process in the state’s water world literally for
centuries. In more recent times, the transfer of a water
right, or a change in its use or to a new point of
diversion requires approval by the State Engineer. In
granting his approval, the State Engineer must
determine that no other water right will be impaired
and the change must not be detrimental to the
conservation of water or the public welfare of the state.
Each request must be evaluated individually and even
applications on relatively non controversial transfers
may take months to move through the system. Pending
requests in the Office of the State Engineer have been
in the thousands until recently when the legislature
made additional funds available to the State Engineer
to reduce the backlog.

One of the primary missions of a water bank is to
speed up the approval process. In order to do that, the
State Engineer, who is responsible for promulgating
the rules under which a bank will operate, will have to
establish presumptive factors that will serve as the
basis for approval of transaction agreements and the
administration of transfers. Some of these presumptive
factors would include return flows and consumptive
use; transit losses and gains; evaporation losses; and
effects of groundwater diversions on surface flows.
Implicit is that there will be no impairment of other
water rights, no depletion of the stream system beyond
that which has historically occurred, compliance with
state law and, perhaps, restrictions to operating within
the same stream system, watershed or underground
water basin.

Looked at another way, establishing water banks
achieves a process to allow legally determined water
to be transferred from senior to junior users on a
streamlined basis without extended hearings, and
provides a market mechanism to easily move water
from less valuable to more valuable economic uses.
Ancillary benefits include greater opportunities to
meet compact requirements and endangered species
demands from banked water, as well as mitigating
drought conditions.

Where will banked water come from? Most of it
will come from those who have the water: the
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irrigation and conservancy districts. Recent decisions
in state courts have determined that, at least in the
Carlsbad Irrigation District, the farmers themselves
own the water right appurtenant to their irrigated land.
I wouldn’t be surprised that this precedent won’t hold
for other irrigation districts. In the Middle Rio Grande
Conservancy District, those farmers with pre-1907
water rights own them and can pretty well do what
they want with them, independent of the district. The
district itself, that manages all the irrigation water
within its boundaries, does not own water rights. It
obtains its water through permits with the Office of the
State Engineer.

In any event, individual farmers or the districts
themselves could elect to place water in a bank
authorized by the district in compliance with a water
banking law. Both Elephant Butte Irrigation District
and the Middle Rio Grande Conservancy District have
established pro-forma water banks for the purpose of
leasing water to other entities that are not farmers.
Although they have an undisputed right to transfer
water within their boundaries from one irrigation
purpose to another, it is not clear that this right extends
to making water available to non irrigation users
without approval from the state engineer and, perhaps,
the federal government.

Further, most of the banked water will de derived
through conserving water or fallowing land. Today,
most of the rules regulating conserved irrigation water
deprive the conserving farmer from an opportunity to
benefit from it. His option is to place it in a state
engineer approved conservation pool, which basically
does nothing more than protect the farmer from the
onerous “use it or lose it” forfeiture rule, or redirect it
to another irrigation use. Conservation pools would be
a good place to establish water banks by giving them
the authority to move water to other places and uses
and be paid for it.

Let’s talk about conservation for a minute. About
nine years ago my city of Albuquerque suddenly and
dramatically became aware that it was mining its
aquifer beneath the city. Conservation became a
byword in 1995 when the city withdrew 135,000 acre-
feet from the ground to serve its citizens. This year
we’ll produce about 110,500 acre-feet, a reduction or
conservation of 24,500 acre-feet or 18 percent less
than 8 years ago while population increased about 5
percent. Albuquerque isn’t doing this to apply the
saved water elsewhere, it’s simply to extend the life of

the aquifer while the city prepares to begin
withdrawing most of its supply from the Rio Grande,
using its San Juan/Chama contract water and certain
pre-1907 water rights it has purchased.

By the way, half of the water Albuquerque
produces or diverts from the aquifer is consumed and
the other half, discharged from the city’s wastewater
treatment plant, becomes one of the largest return
flows in the Rio Grande, all of which is “new” water
available for downstream irrigators and compact
compliance, that wasn’t in the river in historical times.

If Albuquerque can conserve 18 percent of its
water, would this be an unreasonable goal for irrigated
agriculture? Conserving 18 percent of the 1,880,000
acre-feet consumed by irrigation annually would
hypothetically make available 338,400 acre-feet of
water to use elsewhere with water banks. Under
current laws, virtually all of that water, about 6 times
the demand of an urban center like Albuquerque,
would be redistributed to additional irrigated land.

One more example of the benefits of conserved,
banked water. How often have we heard it said by
those who should know better that Intel is a huge water
hog on the Rio Grande? Folks, if we only had more
animals like them! In the six years from 1996 when
their water wells began production, through 2001,
Intel has produced 23,867 acre-feet of water from its
wells, consumed 3,920 acre-feet, and has returned to
the Rio Grande through Albuquerque’s water
treatment plant 19,948 acre-feet. That’s an average
diversion of 3,978 acre-feet, consumption of 654 acre-
feet, and a return flow of 3,325 acre-feet each year.

With 654 acre-feet of water, Intel directly
provides jobs for 5,200 New Mexicans with a payroll
of $332,000,000, averaging $46,000 per year. They
are New Mexico’s largest corporate income tax payer.
They are currently constructing a $2 billion expansion
that will provide 500 to 1,000 new jobs and, they state
on their web site, the additional water required will be
negligible. Tell me where else we can get more
economic bang for such a small amount of water.
Water banks have the potential to alleviate the fears of
business entities considering our state that immediately
usable start up water is not available.

Another element of water banks that has been
suggested as a limiting factor is storage of banked
water. Not all bank water uses require storage, but
those that do may find it in reservoirs such as Abiquiu
where, as Albuquerque drains its San Juan/Chama
water stored there to meet the requirements of its new
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Rio Grande diversion facilities, space might be
available.

Further, it is likely that groundwater storage will
become a significant water supply augmentation
strategy which may be a strategic element of
successful water banking. A major consideration in
this regard is that recharge and water storage in
depleted aquifers in, for instance, the Middle Rio
Grande region, that were full before river compacts
were ratified may avoid compact prohibitions against
new on-stream reservoirs, since replenishment simply
restores them to pre-compact conditions.

Thank you for the opportunity to present what
appears to be a workable plan to derive additional
benefits from a limited water supply. Water banking
may not be the panacea that resolves all our water
problems, but it is far from a placebo that does nothing.
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11/07/02  DRAFT

LOWER PECOS RIVER BASIN WATER BANKING REGULATIONS

RULE 1 ISSUING AGENCY: Office of the State Engineer

RULE 2 PREFACE:  These regulations are adopted by the State Engineer upon the recommendation of the
Interstate Stream Commission, pursuant to the authorities in NMSA §72-1-2.3 (Supp. 2002) and
other authorities for the administration of water.  These regulations are adopted in furtherance of
the efforts of the State of New Mexico to achieve long-term compliance with its obligations
under the Pecos River Compact, NMSA §§72-15-19 et. seq., and the Decree and Amended
Decree in Texas v. New Mexico, 485 U.S. 388 (1987, 1988).  These regulations are adopted in
order to facilitate water right transactions between water users for the purposes of Replacement
of Stream Depletions which transactions will enhance the ability of the State of New Mexico to
comply with the Compact and Decree.

RULE 3 SCOPE: These regulations shall apply to the establishment and operation of water banks estab-
lished for purposes of compliance with the Pecos River Compact by irrigation districts, conser-
vancy districts, artesian conservancy districts, community ditches, acequias, or water users’
associations located in the Lower Pecos river basin below Fort Sumner Dam.  These regulations
are adopted solely for the purpose of facilitating temporary sources of water (Replacement
Water) to be obtained to address Stream Depletions caused by the temporary continued use of
water rights junior to the Compact Administration Date determined by the State Engineer in the
accompanying Priority Administration regulations. These regulations shall not apply to water
banks established by acequias or community ditches pursuant to NMSA §________.

RULE 4 STATUTORY AUTHORITY:  These regulations are established pursuant to the authorities set
forth in N.M.S.A. §§___ (H.B. 421); 72-1-2; 72-2-8; 72-2-9; 72-4-20; 72-5-3 through 5; 72-5-23;
72-5-24; 72-5-28(G) and (H); 72-6-1 through 7; 72-12-1; 72-12-2; 72-12-7; 72-12-8(D); 72-12-
24; 72-13-2; 72-13-4; 72-15-19 et. seq.; and Texas v. New Mexico, 485 U.S. 388 (1987, 1988).

RULE 5 DURATION:  These regulations are effective through December 31, 2005.

RULE 6 EFFECTIVE DATE: These regulations are effective as of _______________.

RULE 7 CONSTRUCTION:  These regulations shall be construed consistent with and subject to the
authorities of the State Engineer for the administration of water in the State of New Mexico, the
Pecos River Compact, and the Decree and Amended Decree of the United States Supreme Court
in Texas v. New Mexico.  These regulations shall not be construed as imposing any limitation on
the authority of the State Engineer to administer priorities of water rights, to approve changes of
water rights, to permit water rights, or to order the curtailment in whole or in part of the use of
water under any water right.

RULE 8 OBJECTIVE: The objective of these regulations is to establish a framework for the temporary
accrual, pooling, exchange, assignment or lease of water rights for the purpose of Replacement of
Stream Depletions, without the necessity of formal and time-consuming proceedings before the
State Engineer.  In furtherance of this objective, these regulations are designed to assure other
water rights will not be impaired, water in the Basin will not be depleted above that level that
would have occurred in the absence of the particular transaction, transactions occur in compli-
ance with state law, and transactions occur within the same stream system or underground water
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source.  The State Engineer finds that achieving this objective will facilitate compliance by the
State of New Mexico with the Pecos River Compact by furthering the application of the principle
of prior appropriation within the Basin.

RULE 9 AREA OF APPLICABILITY:

A. These regulations do not apply outside the Lower Pecos river basin below Fort Sumner
Dam.

B. These regulations apply to Pecos River Basin surface and groundwater tributary to the
Pecos River below Sumner Dam to the state line, including specifically the Roswell-
Artesia and Carlsbad groundwater basins.

C. These regulations do not apply to transfers of water for use outside the state of New
Mexico.

RULE 10 DEFINITIONS: Unless defined below or in a specific section of these regulations, all other
words used herein shall be given their customary and accepted meanings.

A. Augmentation of River Flow: Bankable Water delivered to the Pecos River in order to
increase the flow thereof.

B. Bankable Water: Historic Consumptive Use Credits, water stored in reservoirs, or
stored water under Article 5A of Chapter 72 NMSA 1978, held by a Water Right Holder,
which a Water Bank determines is eligible for Deposit.

C. Basin: The hydrologically connected surface and groundwater area bounded by Fort
Sumner Dam in the north and the New Mexico-Texas state line in the south, including
specifically the Roswell-Artesia and Carlsbad Basins.

D. Compact Administration  Date: A date determined by the State Engineer pursuant to
the Administrative Regulations for the Pecos River Basin.  All use of water rights in the
Basin junior to the Compact Administration Date shall be curtailed pursuant to said
regulations.

E. Charter: The evidence of recognition by the Interstate Stream Commission of a Water
Bank pursuant to NMSA 72-1-2.3 (Supp. 2002).

F. Deposit: A written agreement between a Water Bank and a Depositor, by which the
Depositor makes available Bankable Water to the Water Bank for accrual and pooling for
lease, assignment, or transfer to Purchasers.

G. Depositor: The owner, lessee or contractee of Bankable Water located within the geo-
graphic boundaries of a Water Bank who has entered into a Deposit with a Water Bank.
A Water Bank may be a Depositor.

H. Deposit Account:  The amount of Bankable Water a Depositor places in a Water Bank.

I. Historic Consumptive Use Credit: The amount of water actually consumed on an
average annual basis for the previous five years pursuant to a Valid Existing Surface or
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Groundwater Right with a Priority Date senior to the Compact Administration Date,
made available on an annual basis as a result of fallowing the land irrigated under such
right for an entire irrigation season.

J. Measuring Devices: Accurate and continuous gauging devices, as required by the State
Engineer.  Measuring devices will normally be required at the point of diversion, at all
downstream diversions throughout an applicable section of stream channel, at appropriate
groundwater locations and at the terminus of the water use.

K. Priority Date: The date reflected on State Engineer permits or licenses, or on accepted
offers of judgment within the pending adjudication in State ex rel Reynolds v. Lewis, No.
20294, 22600 (Chavez County 1956) (consolidated), as the date at which a water right
came into being, either by application, in the case of post-1907 rights, or by beneficial
use in the case of pre-1907 rights.

L. Priority Administration Regulations:  Regulations promulgated by the State Engineer
pursuant to which water right holders with priority dates junior to a Compact Administra-
tion Date will be cut off, unless they obtain Replacement Water.

M. Purchaser: A holder of a water right which is junior to the Compact Administration
Date  determined pursuant to the Priority Administration Regulations who seeks Replace-
ment Water to allow continued use of the water right, or an entity who seeks to augment
the flows of a surface water body for purposes of compliance with Interstate Compacts or
State or Federal law, and who enters into a Transaction with a Depositor through a Water
Bank.  A Water Bank may be a Purchaser.

N. Replacement Water: Water under a Valid Existing Surface or Groundwater Right
required by the State Engineer to be provided as a condition of use of any water right
with a priority date junior to the Compact Administration Date.  The amount of Replace-
ment Water shall be equal to Stream Depletions.  Replacement Water may be provided
through a Water Bank.

O. Stream Depletions: Total depletions, regardless of the time of such depletion in relation
to the time of the diversion, to the Pecos River at the New Mexico-Texas state line
caused by diversions of tributary ground or surface water in the Pecos River Basin in
New Mexico under a Valid Existing Surface or Groundwater Right.  For purposes of
these regulations, Stream Depletions shall be deemed to occur, and shall be offset, in the
same year in which the diversion is made. The State Engineer will calculate Stream
Depletions on an average annual basis, gearing these calculations to the Texas-New
Mexico State Line.

P. Transaction Agreement: A lease, assignment or option agreement between a Depositor
and a Purchaser pursuant to which the Depositor shall forgo the use of and/or make
available to the Purchaser water rights for a time certain for the purposes of Replacement
of Stream Depletions or the Augmentation of River Flow.

Q. Valid Existing Surface or Groundwater Right:  A surface or groundwater water right
diverting water from the Pecos River Basin recognized by permit or license issued from
the State Engineer Office, or by accepted offers of judgment within the pending adjudica-
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tion in State ex rel Reynolds v. Lewis, No. 20294, 22600 (Chavez County 1956) (consoli-
dated).

R. Water Bank: A plan chartered by the Interstate Stream Commission pursuant to these
regulations to accept for deposit, accrual and pooling Deposited Water for lease, assign-
ment, or transfer to persons, entities or other Water Banks for the purpose of Replace-
ment of Stream Depletions or the Augmentation of River Flow.

S. Water Right Holder:  The holder of any Valid Existing Surface or Groundwater Right.

RULE 11 CHARTER:

A. Application for Charter.

(1) Any irrigation district, conservancy district, artesian conservancy district, commu-
nity ditch, acequia, or water users’ association located in whole or in part in the
Basin may apply to the Interstate Stream Commission for a charter to operate a
Water Bank.

(2) All applications for a charter shall be made on a form provided by the Interstate
Stream Commission, and shall be sufficiently complete so as to allow the Inter-
state Stream Commission to determine whether the proposed Water Bank is
eligible to operate pursuant to these regulations, and whether the operations of the
Water Bank may reasonably be anticipated to conform to these regulations.  Any
such application shall certify that the application and proposed charter have been
duly adopted by the applicable entity pursuant to the regulations of governance of
such entity.

(3) All applications for a charter shall include a description of the proposed geo-
graphic boundaries of the Water Bank.

(4) All applications for a charter shall set forth procedures by which the proposed
Water Bank will provide notice and an opportunity for hearing to any Water Right
Holder whose Valid Existing Surface or Groundwater Right may be impaired by
any proposed Transaction Agreement.

B. Procedure for Review of Application.

(1) The Interstate Stream Commission shall establish an application fee.

(2) Upon receipt of a complete application, the Interstate Stream Commission shall
refer the application to the Office of the State Engineer for review and comment.
The Office of the State Engineer may recommend presumptive factors, limitations
on operations or other terms and conditions that will facilitate banking transac-
tions in compliance with these regulations.

(3) Within ___ days from the receipt of a complete application, the Interstate Stream
Commission shall approve, deny, or approve on terms and conditions an applica-
tion for a Water Bank charter.  The decision of the Interstate Stream Commission
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shall be the final agency action, and shall be in writing.

(4) Upon issuance of a charter, a Water Bank may conduct banking transactions
consistent with these Regulations.

(5) No charter shall be approved which allows for water to be transferred by means of
the Water Bank for any purposes other than obtaining Replacement Water to
address Stream Depletions caused by temporarily continuing to use water rights
that are junior to the Compact Administration Date, or Augmentation of River
Flow.

C.  Termination.  The charter for any Water Bank shall terminate on December 31, 2005.

RULE 12 BANKING TRANSACTIONS:

A. Deposit.  A Deposit shall provide or be based upon, at a minimum, the following:

(1) The payment by the Depositor to the Water Bank of any application and/or
posting fees that may be required by the Bank.

(2) Authorization by the Depositor for the Water Bank to advertise and market the
Bankable Water placed into the Deposit Account.

(3) The Depositor’s agreement that the Water Bank shall have the exclusive right to
market, accrue, pool, exchange, assign or lease deposited water on behalf of the
Depositor for Offset of Stream Depletions or Augmentation of River Flow pur-
poses for the term of the Deposit, and that the Depositor shall not independently
market, accrue, pool, exchange, assign or lease the deposited water during the
time the Deposit is in effect.

(4) The written agreement that the owner or operator of any facility from which water
will be released or delivered to a Purchaser has approved such use of water and
will properly account for the water in the facility and cooperate in regulating its
delivery.

(5) If the Deposit is of water requiring the use of federal facilities, a contract with the
United States for such use, if necessary.

(6) An affidavit by the Depositor, containing a description of the Bankable Water,
including without limitation the following:

i. Proof of ownership, lease or contract that includes the right to use and control
the disposition of the water.

ii. The amount and type of water that will be deposited.

iii. A description of the point of diversion, place of storage and historic place of
use of the water for the previous five years, with meter readings where they
exist.  Sufficient descriptions may include maps, legal descriptions, and/or
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aerial photographs.

iv. A quantification of the Historic Consumptive Use Credits that will be depos-
ited.

(7) In the case of Historic Consumptive Use Credits, deposit of all Valid Existing
Surface or Groundwater Rights used upon or appurtenant to the land being
fallowed, and certification by the Depositor that land fallowed in order to make
Historic Consumptive Use Credits available will not be re-irrigated in the same
irrigation season, from any source.

(8) Certification that Measuring Devices are or will be installed.

(9) Anticipated terms that may apply to the temporary accrual, pooling, exchange,
assignment or lease of the Bankable Water, include, but are not limited to:

i. Applicable time frames, parameters and/or limitations for and on the use of the
water.

ii. Where applicable, the minimum bid price the Depositor will accept for the
water.

iii. The minimum amount of stored water or Historic Consumptive Use Credits the
Depositor is willing to allow the Water Bank to accrue, pool, exchange, assign
or lease.

iv. Contact information, including name, address, phone number and e-mail
address (if available).

v. Any other relevant terms or documentation requested or deemed necessary by
the Water Bank and the Depositor.

B. Publication.

(1) Upon finalization of a Deposit, the Water Bank shall list or market the availability
of the Bankable Water.  Listings of availability may also be available at the
offices of the Interstate Stream Commission within the Basin, and on or linked to
the Interstate Stream Commission’s web site.

(2) The listing shall include, at a minimum, the minimum bid price, procedures for
bid acceptance, the amount of water available, the stored location of the water, the
point of diversion and place of use, and the historic type of use.

C. Accrual, Pooling, Exchange. A Water Bank may, if appropriate and practicable, accrue,
pool or exchange Deposits for purposes of making water available to Purchasers; pro-
vided, however, that Historic Consumptive Use Credits shall not be carried over from
year-to-year.

D. Transaction Agreement.  Upon acceptance of a bid by a Depositor, the Depositor and
Purchaser shall enter into a Transaction Agreement.  No Transaction Agreement shall
extend or be effective beyond December 31, 2005.  Transaction Agreements shall only be
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for the purposes of Offset of Stream Depletions. All Transaction Agreements shall not
impair other water rights; not deplete water in the system above the level that would have
occurred in the absence of the transaction; comply with state law; and be within the same
stream system or underground water source.   Transaction agreements for the purpose of
Offset of Stream Depletions may not allow an increase in water use or diversion above
the Purchaser’s Historical Use, or a change in the Purchaser’s Place of Use, Point of
Diversion or Purpose of Use. The Transaction Agreement shall describe the transaction
in such terms as may be established by the Water Bank, but shall include, at a minimum,
the following:

(1) The amount of water;

(2) The type of use;

(3) The point of diversion;

(4) The place of use and, if applicable, the number of acres to be irrigated;

(5) The proposed time of use;

(6) Provision for adequate Measuring Devices;

(7) Certification that any land fallowed for providing Historic Consumptive Use
Credits shall not be re-irrigated in the same irrigation season;

(8) Certification that the Purchaser is using the water for replacement of water
rights cut off by priority administration;

(9) A statement that the Purchaser is aware that replacement of water through
water banking is a temporary expedient, and that the Purchaser intends to seek
actively a permanent resolution of water supply concerns;

(10) If the Transaction Agreement requires delivery of water into a different distri-
bution system, the consent of the owner or operator of the receiving facility or
system, including any terms or conditions related to the use of such facility or
system.

E. Approval of Intra-Water Bank Transaction Agreement.  For a transaction in which the
Depositor and the Purchaser are both located within the geographic boundaries of a
Water Bank, the proposed Transaction Agreement shall be reviewed and approved by the
Water Bank.  The Water Bank may condition its approval upon terms and conditions
necessary for implementing the Transaction Agreement.  Such terms and conditions shall
be consistent with the terms and conditions of the Water Bank’s Charter, and shall
include any necessary and/or desirable limitations upon the time, place or type of use of
the water made available through the Water Bank, or other terms and conditions as
deemed necessary, including dry-up provisions where applicable.

F. Approval of Transactions Where the Purchaser is Outside the Geographic Boundaries of
the Water Bank.  For a transaction in which the Purchaser is located outside the geo-
graphic boundaries of a Water Bank, the proposed Transaction Agreement shall be
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reviewed and approved by the Interstate Stream Commission.  The ISC may condition its
approval upon terms and conditions necessary for implementing the Transaction Agree-
ment.  Such terms and conditions shall be consistent with the Water Bank’s Charter, and
shall include any necessary and/or desirable limitations upon the time, place or type of
use of the water made available through the Water Bank, or other terms and conditions as
deemed necessary, including dry-up provisions where applicable.  The ISC shall not
approve a Transaction where the Purchaser is outside the geographic boundaries of the
Water Bank unless the ISC finds that it is not feasible for the Purchaser to obtain water
from a more local Water Bank.

G. Implementation of Transaction Agreement.

(1) Upon approval of a Transaction Agreement, including relevant terms and
conditions, the Water Bank may finalize the Transaction Agreement between
Depositor and Purchaser.

(2) A Depositor shall comply with all state and local laws and regulations, and
terms and conditions imposed by the Water Bank, regarding land use and
vegetation (e.g. weed control).

(3) A Water Bank may establish and charge sufficient fees to cover administrative
costs incurred during the operation of the Transaction Agreement.

(4) Upon commencement of operations pursuant to a Transaction Agreement, the
State Engineer will administer water as set forth under the Transaction Agree-
ment.

RULE 13 QUANTIFICATION PROCEDURES:  The Interstate Stream Commission may establish by
policy presumptive factors that may be included in any Charter and that will be applied by Water
Banks and/or the Interstate Stream Commission in approving and developing terms and condi-
tions for the operation of proposed Transaction Agreements.  To claim values differing from
those established, or with respect to water outside the systems or factors addressed in the policy
document, parties to a Transaction Agreement must submit to the approving authority with the
proposed Transaction Agreement an adequate historic use analysis or other engineering informa-
tion sufficient to allow the approving authority to evaluate whether different values may be used
with respect to the proposed transaction.  Such information shall be submitted to the Interstate
Stream Commission for review and approval.

RULE 14 REPORTING: A Water Bank shall submit to the State Engineer and the Interstate Stream Com-
mission monthly summaries of the Bank’s transactions, including a summary of Deposits and
Transaction Agreements.

RULE 15 ACEQUIA OR COMMUNITY DITCH WATER BANKS:

A. An acequia or community ditch may establish a water bank for the purpose of temporarily
reallocating water without change of purpose of use or point of diversion to augment the
water supplies available for the places of use served by the acequia or community ditch.  The
acequia or community ditch water bank may make temporary transfers of place of use
without formal proceedings before the State Engineer, and water rights placed in the acequia
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or community ditch water bank shall not be subject to loss for non-use during the period the
rights are placed in the water bank.  Acequia or community ditch water banks established
pursuant to this rule are not subject to recognition or approval by the Interstate Stream
Commission.

B. The acequia or community ditch shall provide as requested to the State Engineer records of
all such transfers, at least annually.

C. Any transfer undertaken pursuant to the authority of NMSA §72-1-2.3 shall not result in an
increase in the rate or volume of diversion, or the actual average historic beneficial use of the
water made over the five years immediately prior to the transfer, within the boundaries of the
acequia or community ditch.

D. If any acequia or community ditch water bank desires to approve or enter into transactions
with any Purchaser located outside the geographic boundaries of the places of use served by
the acequia or community ditch, the acequia or community ditch water bank will become
subject to, and must comply with, the full range of these regulations.

RULE 16 FORFEITURE:  The four-year forfeiture period established by 72-5-28 or 72-12-8 NMSA 1978,
shall be tolled for the period of time during which a water right or underground water right is
deposited with a Water Bank or an acequia or community ditch water bank.

RULE 17 ENFORCEMENT:

A. The Interstate Stream Commission may enforce the terms of any Water Bank charter or the
terms and conditions of any approval of a Transaction Agreement by appropriate order and
injunctive relief.

B. A Water Bank charter and the approval of a Transaction Agreement will be conditioned to
allow the Interstate Stream Commission to revoke the charter or cancel the Transaction
Agreement if the terms and conditions of the charter or Transaction Agreement are not met or
if the actions of the Water Bank, Depositor or Purchaser are not in accordance with such
terms and conditions.

RULE 18 LIBERAL CONSTRUCTION: These regulations shall be liberally construed to carry out their
purpose.

RULE 19 KNOWLEDGE OF AND COMPLIANCE WITH RELEVANT STATUTES, RULES, REGULA-
TIONS, AND CODES: It shall be the responsibility of all applicants and permittees to know of
and comply with all applicable statutes, rules, regulations, and codes.

RULE 20 STATE ENGINEER OPTION TO REVISE REGULATIONS: The State Engineer may modify
these regulations as needed to assist in administering 72 NMSA 1978.  Any major revision to
these regulations shall be duly published and presented for public comment.  Removal of a
regulation or a section of these regulations, whether by a court or by the State Engineer, shall not
affect the validity of the remaining regulations.
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Resource Plan

• Conservation                                     

• Reclaimed Water

• River Water

• Groundwater

• Desalination

• Importation
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• Turf Replacement Rebate

• Washing Machine Rebate

• Refrigerated Air 
Conditioning Rebate 

• Evaporative Cooler 
Restrictor Clamps

• Showerhead Replacement 
Program 
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Jonathan Rogers Plant

Capacity increased 
from 40-60 MGD as 
of June, 2002

>��������=�
�	�������
����--- ����4�
��������	
�������2�����>�������
=�
�	�� ������ �*�������!� � +��� ������ 4�
��
���	����
� ����--;������ ���� ��������� ��� �	����%0
�"5!��+����*�����������	���������������������
.0� �"5� ��� ��	(�� ���� ����������� �
���3�	�� ��
��
��������������������	����4�����������������3���!
+���� �	�6���� ���� ��	������� 2
����� 4�� �� :�%!-
3�����������
	���� ��	�

�� ������	����3�	����
5�(����3����'��&!��1����	
������������3������
�������	��
!

• 4 City Parks (80 MG) 
Lincoln Park

Orchard Park

Washington Park

Modesto Gomez Park

• Other Customers (90 MG)
Chamizal National Park

Dudley Field 

El Paso Zoo

El Paso Humane Society

Evergreen Cemetery

• 4 Schools (30 MG)
Bowie High School
Jefferson High School

Burleson Elementary

Father Yermo School

Ascarate Golf Course
(200 MG as Existing        
Customer)

Construction Uses from
Plant Standpipe: 4 MG/yr

TOTAL (404 MG)

Haskell Street Plant             Reclaimed 
Water (Phase I) Fall 2003
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Total Reclaimed Water

• 2.628 billion gallons or 6.6% of all 
water used or 11.9% of all 
wastewater treated

• Coronado Golf Course – 170 MG/Year
• 6 City Parks – 65 MG/yr
• 2 Schools – 18 MG/yr
• 5 Additional Schools (fall 2002) – 35 MG/yr
• 2 residential yard meters
• 1 EPWU yard meter
• Construction Water from Plant Standpipe: 2 MG/year

Total 290 MG/year

Northwest Plant                 
Reclaimed Water Project

Fred Hervey Plant

• Golf Course: 219 MG/year
• El Paso Electric: 980 

MG/year
• Ranching/Construction: 8 

MG/year
• Aquifer Recharge: 600 

MG/year
• Construction Uses from 

Plant Standpipe: 4 MG/yr

Total 1811 MG/year

Bustamante Plant

• Garment Processing: 120 
MG/year

• Median & Commercial 
Landscaping: 1 MG

• Construction Uses from 
Plant Standpipe: 2 MG/yr

Total 123 MG/year

Fred Hervey & Bustamante 
Plant Reclaimed Water
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Joint Desalination Project

• Fort Bliss and El Paso Water 
Utilities to build a 27.5 million 
gallons per day desalination plant 
at a cost of $60-70 million

• Plant is scheduled to go on line 
in late 2005

Fort Bliss/EPWU Joint Desalination Project 
Facility Location
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Hudspeth

Jeff Davis

El Paso

Presidio

Culberson

Wild                   
Horse                
Ranch

110 miles
150 miles

Wild Horse Ranch       Acreage 20,946

Ryan Flat (Antelope Acreage 24,778
Valley) Ranch

Location Of El Paso Water Utilities    
Properties Outside El Paso County

Antelope 
Valley   
Ranch

Dell 
City

80 miles
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Land ManagementLand Management

PSB owns 27,963 acres in El Paso county
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DroughtDrought

“We never know the worth of water till the 
well is dry.”

-English Proverb
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• A high percentage of El Paso’s water is 
used outdoors

• PSB/City have a Drought Management Plan

• It is very likely that next year there will be 
severe cut backs in outdoor watering

• Drought conditions may persist for several 
years

Drought
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Water Production by Month
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Turf irrigation, swamp coolers

12 month avg

EPWU Residential Water Use and Conservation Initiatives
125 gallons per person per day

0.6%8.8%
3.8%10.4%

20.2%

6.5%

16.7%

33.0%

drinking
teeth/other human use
automatic dishwasher
laundry
shower
commode
evap cooler
irrigation/all other outdoor

Low flow
showerheads

Low water use
toilet rebate
program

Refrigerated air 
rebate program

Water conservation ordinance
Conservation rates 
Turf rebate program

Horizontal washing
machine rebate program
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Three Year AVG. Daily Consumption Compared 
to 135 MGD Production and 235 MGD Total 

Production

Surface Water
Total Surface Water  

100 mgd

Total Surface Water

Well Capacity 135 mgd

• Well capacity of 135 mgd is planned for at 
the 95% confidence level 

• Total well capacity is 145 mgd
• Allowances made for normal downtime for 

preventive and scheduled maintenance of 
wells

Meeting peek demand with limited 
surface water and maximum well 
capacity
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Peak Summer Water Demand 
With Limited Surface (River) Water Available

105 MGD 

Indoor Use

20 MGD 

Swamp Cooler

135 MGD Well 
Capacity

165-185  MGD Total 
Demand

40 – 60 MGD 

Outdoor Water Use

6.5% - 19% 
reduction 
needed in 
water use

155 MGD includes 20 
MGD of Surface 
Water Capacity

Water QualityWater Quality

El Paso Water meets all state and federal drinking water 
standards and has a superior rating from the Texas 
Commission on Environmental Quality. However…

Arsenic

• Arsenic is a naturally occurring 
substance found in portions of El Paso’s 
drinking water supply

• The average concentration of our 
water from all sources is about 8 ppb

• Water that comes from wells in the 
Mesilla Bolson area averages about          
16 ppb
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Arsenic

• EPA standard reduced to 10 parts per 
billion from 50 parts per billion

• Must comply by January 2006

• Cost of compliance estimated at $75 
million capital and $4 million annual 
operating
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• Desalination of brackish groundwater from the Hueco 
will stretch the groundwater supplies and provide a 
hedge against drought

• River drought will affect residential and 
commercial/industrial use, particularly outdoor use.         
El Paso has a drought management plan in place.

• In the not to distant future, El Paso will have to import 
water into the City to augment supplies

• Cost of water is going to increase significantly to pay for 
new and alternative supplies, new regulations such as 
the arsenic rule and growth/rehabilitation

SummarySummary

• El Paso has strong conservation programs in 
place that are seeing measurable results

• Long-term, use of more surface water will help 
with diminishing groundwater supplies

• El Paso has invested and will continue to invest 
significantly in reclaimed water as a substitute 
for non-potable applications i.e. turf irrigation 
and industrial use

SummarySummary
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